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READERS’ CORNER 


N HUNTING TRIPS, in years past, it was a 
hard and fast rule of the camp that everyone 
contributed part of his game to the mulligan that 
simmered all day and night on top of the cherry- 
red Round Oak stove. It was the same with fire- 
wood—nobody ever walked in the door of the 
cabin empty-handed. There are a few readers who 
take the same helpful attitude toward the JAG 
JOURNAL, and we wish there were many more 
who believe in contributing their bit, for the good 
of all. 
For well over a year we have carried on an in- 


teresting, if sporadic, correspondence with a reader | 


whose letters were postmarked, successively, from 
Seoul, Tokyo, and Yokohama, and now come from 
Bangkok, where he practices law in partnership 
with a Siamese princess. Our reader, Albert Ly- 
man, is a member of the District of Columbia bar 
who, after wartime service as a yeoman, became 
a civilian employee of the Allied Military Govern- 
ment and reviewed the records of war crimes trials 
at Yokohama. His latest letter, written from 
Bangkok, enclosed a lengthy report to our readers 
of Mr. Lyman’s impressions of the war crimes 
trials he observed or reviewed. 

He expressed the hope that his contribution 
would be of interest to all our readers,.as well as 
the many Regular and Reserve officers who par- 
ticipated in the trials. Many of the cases brought 
to justice Japanese soldiers and civilians who 
abused and maltreated officers and men of the 
Navy who were their prisoners. 

We regret that space does not permit our pub- 
lishing his report in full, but our cooking pot is 
small and Mr. Lyman has contributed a whole 
carcass. We are forwarding his report to the 
American Bar Association Journal as an article 
which should be of wide interest, but have hacked 
off a few steaks for local consumption. 

Mr. Lyman reports that he, like many other 
lawyers who took part in the various phases of the 
trials, was surprised and a little alarmed, at first, 
at the absence of certain trial procedures, designed 
to protect the rights of the accused, that we in this 
country and particularly in the Navy have come 
to regard as inalienable. 

In our courts, for example, we do not admit into 
evidence affidavits, for the reason that they are 
completely one-sided. They give the opposition 
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no chance to cross-examine and the court no op- 
portunity to judge, by observing his demeanor, the 
affiant’s credibility. Moreover, to admit them 
would violate our constitutional right to be con- 
fronted by our accusers. We have similar aver- 
sion to documentary evidence that is not identified 
or authenticated according to our own hard and 
fast procedures. 

Other nations of the civilized world, however, 
do permit the introduction of affidavits and of 
meagerly (by our standards) authenticated rec- 
ords. They believe, too, that a fugitive from jus- 
tice can be tried, in absentia, for his crimes, 
although we do not. And there is nothing incon- 
gruous, in the courts of other lands, in conducting 
a single trial in which forty or fifty defendants 
are tried on multiple and often totally unrelated 
charges. 

His first fears were soon allayed, he says, be- 
cause it was readily apparent that everyone was 
leaning over backward to insure fair, just trials. 
The term “everyone”, upon scrutiny, is very broad. 
It included those engaged in securing affidavits 
and compiling and preparing records from official 
sources, here and in other countries. (The Judge 
Advocate General of the Navy set up in his office 
a War Crimes Branch, the staff of which patiently 
searched out, and took affidavits from, Navy and 
Marine personnel, and prepared documentary evi- 
dence from official Navy records.) It included the 
prosecution staff, if only for no more commend- 
able reason than that it recognized the sheer in- 
utility of presenting unbelievable affidavits or 
contradictory documents. Defense counsel, he 
observed, made the most of these divergent 
procedures when they argued their cases. 

He noted that courts, too, leaned over back- 
ward in guaranteeing that the solemn processes 
of law did not turn into a field day for Hate. 
They accepted these innovations for what they 
were fairly worth—sometimes at face value, some- 
times at far below par. . Specifications were often 
stricken during trial, on motion of the defense; 
many were “nolle prossed” by prosecutors; and 
the courts many times entered findings of “not 
guilty”, at the close of the prosecution’s case. 

Last of all came the reviewers, civilian and 
military, and here again the patient, skilled legal 
review by trained lawyers paid tribute to Justice. 

We conclude, from Mr. Lyman’s report, that the 
War Crimes trials were a prime opportunity to 
let injustice run rampant and help settle our score 
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with our defeated enemy, which we resisted with 
all our strength and at a tremendous cost in 
dollars. 

That we did resist, that we were able to give 
objectively fair trials to our enemies, surely must 
have given us further prestige in the community 
of nations. Being a legal publication, we should 
like to claim that the law was the prime factor 
that caused us to lean over backward in being fair. 
We suspect, however, that characteristic, ingrown 
American principles made our representatives at 
the trials apply the law when, perhaps, they would 
rather have junked it. 


[IS THAT A FACT? 


By LCDR C. Craig Smith, USN 


OURTS are required every day to accomplish 

a feat that metaphysicians concede is virtually 
impossible—distinguishing facts from opinions. 
But the courts, like the bumblebee’s reputed atti- 
tude toward the theory of flight, are not always 
fully appreciative of the enormity of their task, 
and proceed with the calm serenity of a marine 
to accomplish the impossible. However, the courts, 
unlike the bumblebee, are bolstered by legal au- 
thority. The law—and it is supreme—places this 
unavoidable legal responsibility upon the courts. 
The distinction is brought into focus in connec- 
tion with the admissibility of testimony of wit- 
nesses. The rule of law is that testimony of a lay 
(nonexpert) witness is properly admissible if it 
involves a statement of fact within his personal 
knowledge ; but, normally, it is not properly admis- 
sible if it involves an expression of opinion or 
interpretation placed upon the facts by the witness. 
Aside from all metaphysical considerations, there 
is not only a reasonable justification for the law’s 
endeavor to distinguish between opinion and fact; 
there is a practical necessity why it must do so. 
In the hope that the necessity aspect will gradually 
evolve as we proceed, our immediate concern will 
be: how should a court, as a practical matter, 
attempt to distinguish between fact and opinion? 
A frequent stumbling-block for the uninitiated 

is to assume that the terms fact and truth are 
synonomous. While the two may, oftentimes, be 
used interchangeably in common parlance, they 
definitely are not used in the same sense in connec- 
tion with the admissibility of testimony. We are 
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dealing with the matter of admissibility (whether 
the testimony should be received and considered) ; 
and not, primarily, with whether it should be 
believed. 

To be admissible, testimony is required to be 
relevant and competent; but there is no legal re- 
quirement that it must be established to be accurate. 
(Otherwise, a court would have to decide the entire 
case before it could even begin to receive evidence. ) 
The testimony of two opposing witnesses may 
qualify independently as statements of fact, enough 
to entitle each to be admitted in evidence, even 
though the testimony of each is in direct opposi- 
tion to the other; and both could not possibly be 
true. Thus, accused being on trial for striking X, 
a civilian, in Duffy’s Tavern at 2100 on a certain 
date, Brown might testify for the prosecution: 
“T was present in Duffy’s Tavern at 2100 on that 
date. I saw accused hit X with his fist and knock 
him down.” Green might testify for the accused: 
“T attended the Melody Theatre between 2000 and 
2145 on that date. Accused was with me the entire 
time.” Both statements, obviously, cannot be true. 
Yet each is classified as sufficiently factual to en- 
title it to be admitted in evidence, because the wit- 
ness in each case states, under oath, that it is a 
matter within his personal knowledge and experi- 
ence. That is sufficient for admissibility. 

To repeat, a court does not require that the truth 
of testimony be established beyond controversy 
before it will listen to it. It is sufficient, for ad- 
missibility, that the witness was in a position to 
know and that, under oath, he swears it to be true. 
(One of the responsibilities of a court is to judge 
the credibility of a witness, and to decide the 
weight which should be attached to his testimony. 
The formation of this judgment, properly, is in 
progress during the time the witness is testifying; 
it continues after his testimony is concluded and 
while other witnesses are testifying; and the judg- 
ment may not be complete until after all the 
evidence has been introduced. ) 

The coverage so far has been of a negative vari- 
ety, comparable to a certain farmer’s reputed 
technique in responding to a motorist’s request for 
travel instructions—after devoting some 20 min- 
utes to giving a detailed account of the next fork 
in the road to the right, directions for getting on 
it, a description of its appearance and condition, 
and a discourse on most of his neighbors living 
thereon, his final parting advice to the motorist 
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was, “Don’t take that right fork. It doesn’t go 
where you want to go.” 

Now, for a pointer in the right direction. The 
rule of evidence is, that testimony constituting a 
statement of fact is properly admissible if it is 
first established that the witness was in a position 
to have personal knowledge of the subject matter 
of his testimony. Until the opportunity for per- 
sonal knowledge, as well as the actual acquisition 
of personal knowledge are established, at least to 
the extent of the witness vouching under oath that 
they existed, any attempt to elicit testimony from 
the lay witness is subject to proper objection. This 
type of objection is variously described as: (1) 
calling for a conclusion (or opinion) of the wit- 
ness; (2) lacking a proper “foundation” for the 
question; or (3) calling for testimony concerning 
a matter as to which it has not been shown that the 
witness has personal knowledge, or had an oppor- 
tunity for personal knowledge. 

Personal knowledge (statement of fact) is con- 
sidered to be information which the witness has 
acquired as a result of the exercise of his physical 
senses (sight, hearing, taste, smell, and feeling) .? 
The attempt is made to distinguish between what 


‘the witness knows as a result of physical percep- 


tion and what he thinks about (the mental inter- 
pretation he places upon) those facts.* The 
former is properly admissible; the latter, normally 


not. It is the function of the court to place the - 


proper legal interpretation upon the facts and to 
draw any legal conclusions that may be necessary ; 
the witness is normally restricted in his testimony 
to what he knows as a fact. Thus, the nauseating 
radio-movie technique whereby some lawyers in- 
exorably grind out, by their masterful presenta- 
tion of the facts preceding a dramatic verbal 
question mark, the indisputable conclusions 
grudgingly conceded by a reluctant witness, re- 
ceives ample support and acclaim from the box 
office but very little from the law. It may be, 
however, that the law simply has not caught up 
with Hollywood yet. 

A few examples of testimony within the physi- 
cal perception of a witness, and which would, 
therefore, be properly classified as statements of 
fact follow: 

(1) Accused is on trial for stealing a ham from 
the Station Commissary Butcher Shop on or about 
7/4. In connection with the establishment of the 
corpus delicti, a prosecution witness testifies: “I 
was in the Butcher Shop at approximately 1400 on 
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7/4. I noticed several pieces of meat, including 
an unwrapped ham, lying on top of one of the 
cutting tables.” (Statement of fact observed 
through sense of sight.) 

(2) Accused is on trial for the offense of being 
Disrespectful in Language to His Superior 
Officer. A prosecution witness, in connection with 
the establishment of the words spoken, testifies: 
“T was passing through the main entrance, Gate 
No. 1, at approximately 2400, 7/4. Second Lieu- 
tenant McGolden, USMC, was talking to the 
accused. Just as I was about 5 feet away, the 
accused said: ‘I’ve had duty on submarines, on 
destroyers, and in Washington and I’ve never had 
to put up with anything as rough as trying to 
serve under a Second Lieutenant in the Marine 
Corps who hails from Texas and has been trans- 
planted in California.’” (Statement of fact per- 
ceived through sense of hearing.) 

(A word of caution should be interjected con- 
cerning the proper scope of matter encompassed 
within the range of auditory perception. A fre- 
quent misconception is that factual perception 
based upon the sense of hearing includes not only 
the existence of a conversation but also the con- 
tents of a conversation. The latter is normally not 
true for two reasons: (1) The hearsay rule renders 
most conversation incompetent,* and (2) The re- 
quirement that statements of fact be based upon 
personal knowledge within the physical perception 
of the witness rules out second-hand information 
gained from conversation. It is true that the wit- 
ness in illustration No. (2) is testifying as to a 
conversation; but that is one of those compara- 
tively rare incidents where the eaistence, as dis- 
tinguished from the accuracy, of the conversation 
is an issue before the court.°) 

(3) The accused is on trial for Carelessly En- 
dangering Lives of Others. A prosecution witness 
testifies: “I entered the galley space and was 
immediately assailed with a strong odor which I 
identified as that of cooking gas.” (Sense of 
smell.) 

(4) The accused is on trial for Neglect of Duty. 
A prosecution witness testifies: “I inspected the 
general mess during noon chow. I ate a portion of 
the butter which was served. It was rancid and 
bitter.” (Sense of taste.) 

(5) The accused is on trial for Robbery. A 
prosecution witness testifies: “As I turned the 
corner, someone grabbed me in the dark. One 
hand was placed over my nose and mouth and 


‘another hand around my throat.” 








(Sense of 
feeling.) 

If it is established that the witness had the op- 
portunity to perceive and did perceive, the result 
of his perception is properly admissible in evi- 
dence.” The admissibility is not aected by the 
confidence, or the lack thereof, which the witness 
himself manifests in the accuracy of his percep- 
tion. The certainty, or lack of it, which the witness 
expresses is a critical factor with respect to the 
credence to be given to his testimony; but the 
current consideration is with respect to admissibil- 
ity, not certainty. There is no requirement of 
certainty as a condition precedent to admissibility. 
Thus, the insertion by the witness of a qualifica- 
tion upon the result of his physical perception, 
such as “I think,” or “I believe,” may affect the 
weight to be attached to the testimony, but does 
not affect its admissibility. 


Illustration : 

The accused is on trial for Carelessly Endan- 
gering Lives of Others. Witness No. (1) testi- 
fies: “I detected a strong odor in the shop. It 
was gasoline.” 

Witness No. (2) testifies: “J think that the 
odor which I smelled in the shop was that of 
gasoline.” 


A slightly more helpful test of an inadmissible 
expression of opinion is one which involves a men- 
tal operation separate and distinct from the factual 
knowledge possessed by the witness.’ The rule 
governing the admissibility of testimony is based 
upon the sound principle that the testimony is 
restricted to what the witness knows as a result 
of his physical perception, and does not properly 
extend, normally, to the mental or legal conclu- 
sions which the witness draws. Obviously, the 
application of any test, such as given above, in- 
volves the exercise of good judgment and discre- 
tion on the part of the court. The law contem- 
plates, however, the combination of intelligent 
administration in conjunction with the existence 
of basic direction finders. 

Separate treatment must be accorded the matter 
of expressions of opinion with respect to the “ulti- 
mate issue” (the question of the accused’s guilt in 
acriminal case). The rule is, that a witness, lay or 
expert, may not express his opinion with respect 
to the accused’s guilt, no matter how closely the 
witness’ conclusion may be allied with his factual 
knowledge.® 
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If relevant, the testimony of both witness No. 
(1) and No. (2) would be properly admissible; 
however, if all other factors were equal, a court 
would normally attach greater weight to the testi- 
mony of witness No. (1). 

The determination as to whether testimony is 
classified as fact or opinion should not be affected 
by the characterization which the witness himself 
places upon his own perception, whether physical 
or mental. The terms “fact” and “opinion” are 
often used loosely, particularly in common par- 
lance. A witness may refer to matter as “opinion” 
which the law regards as clearly a statement of 
fact, and vice versa. The term which the witness 
happens to use is simply disregarded. 

Illustration : 

Brown testifies: “The odor which I smelled 
was, in my opinion, that of gasoline.” 

Black testifies: “The accused is, as a matter 
of fact, guilty.” The testimony of Brown is 
essentially a statement of fact; that of Black 
is an expression of opinion; and their essential 
nature is not altered by the description employed 
by the witness. 


We have so far touched the outer fringe on one 
extreme—physical perception. Let us now do a 
fast mental flip to the opposite extreme—expres- 
sions of opinion. The law of evidence, again, is 
that an expression of opinion by a lay (nonexpert) 
witness is normally not admissible. The rule is 
designed, among other things, to save the court the 
agony of having to listen to the mental gyrations 
of the amateur sleuth who knows very little about 
the facts, but a great deal about the theory of crime 
detection. 


The test which is usually set forth to identify. 


an expression of opinion is: Js a mental operation 
involved?* As thus stated, the test probably 
results in causing as many to labor under a mis- 
apprehension as it does in being of assistance to 
others. It depends, of course, upon the interpreta- 
tion placed upon “mental operation.” Most at- 
tempts to recall clear-cut facts involve a mental 
operation. Ifa witness is able to walk into a court 
room, take an oath, and answer the simplest ques- 
tion imaginable, there is substantial basis for the 
belief that he is alive and engaging in at least a 
minimum of mental activity. 
Illustrations: 
(1) The accused is on trial for Theft. The 
witness may have observed the accused put his 


hand into the pocket of X’s dungarees, hanging 
on the foot of his bunk, pull out X’s watch and 
run from the compartment; yet the witness 
would not properly be permitted to testify that 
he saw the accused “steal” the watch. 

(2) The accused is on trial for Gambling. 
The witness may have observed the accused, in 
the company of four others, play draw poker for 
2 hours, and observed the exchange of cash in 
the course of the play; yet the witness would 
not properly be permitted to testify that he saw 
the accused “Gambling.” 

(3) Trial for Drunkenness. The question 
“Was the accused in a condition to perform his 
duties properly?” would be improper as calling 
for the opinion of the witness as to the accused’s 
guilt. The question “Would you have placed 
the accused on duty in his condition?” would be 
improper for the same reason. 


Let us next consider some illustrations of ex- 
pressions of opinion which do not extend to the 
ultimate issue, but which do fall within the pur- 
view of the general rule to the effect that expres- 
sions of opinion, involving a mental conclusion 
separate and distinct from the factual knowledge 
of the witness, are not properly admissible: 


Illustrations : 

(1) The accused is on trial for Breaking Ar- 
rest. A prosecution witness is asked: 

Q. “Was the accused’s arrest legal?” (Im- 
proper. ) 

(2) Trial for Disobedience of Orders. A 
prosecution witness is asked : 

Q. “Did the words you spoke constitute an 
order?” (Improper.) 

Q. “Did the accused hear you?” (Improper.) 

Q. “Did the accused understand you?” (Im- 
proper. ) 

(3) Trial for being Disrespectful in Deport- 
ment to His Superior Officer While in the Exe- 
cution of His Office. 

Q. “Did you consider the accused’s conduct 
to be disrespectful?” (Improper.) 

Q. “Should the accused properly have ren- 
dered you a salute under those conditions?” 
(Improper. ) 

(4) Trial for Gambling. 

Q. “Did the accused agree to the offer to bet ?” 
(Improper. ) 

Q. “Did the accused know that X intended 
to bet?” (Improper.) 
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(5) Trial for A. W. O. L. 

Q. “Did the accused have authority to leave ?” 
(Improper unless first shown that the witness 
has personal knowledge of the action of every- 
one having authority to grant liberty to ac- 
cused. ) 

Q. “Did you give accused authority to 
leave?” or Q. “Did the accused have authority 
to leave, as far as you know?” ( Proper.) 

(6) Trial for Drunkenness. 

Q. “What was in the bottle?” (Improper, 
unless first shown that the witness had oppor- 
tunity for personal knowledge. ) 

Q. “Would the accused have been able to drive 
his car safely?” (Improper.) 

Q. “Did the accused have normal control of 
his faculties?” (Improper.) 

(7) Trial for Theft. 

Q. “What was in the package?” (Improper, 
unless first shown that witness had opportunity 
for personal knowledge.) 

(8) Trial for Carelessly Endangering Lives 
of Others. 

Q. “Was the accused exercising normal care?” 
(Improper. ) 

Q. “Did you consider the action of the accused 
to be reckless?” (Improper.) 

(9) Trial for Receiving Stolen Goods. 

Q. “Did the accused know the gun was 
stolen?” (Improper.) 

(10) Trial for Assault with Intent to Commit 
Rape. 

Q. “Did you know what the accused had in 
mind when he stopped the car?” (Highly im- 
proper—both the accused and the question. ) 


It is appreciated that many of the questions in 
the above illustrations would be objectionable as 
“leading” as well as calling for the conclusion, 
frequently used as synonomous with opinion of the 
witness. However, there is some advantage to 
using this type of question, for purpose of illus- 
tration, in order to “pin-point” the conclusion 
aspect. 

It is advisable for the court, as well as counsel, 
to have full working knowledge of the proper 
trial mechanics which are available to defeat 
attempts to introduce testimony in violation of the 
opinion rule. This involves a consideration of the 
“objection” and the “motion to strike.” The im- 
proper attempt may assume the form of an 
improper question or of an improper answer. If 


the question is improper, the opposite counsel 
should “object”; if the answer is improper, oppos- 
ing counsel should make a “motion to strike.” The 
court should be alert to the situation, and should 
make its ruling promptly. 

Illustrations : 

(1) Q. “Did the accused intend to steal the 
watch?” (Subject to an “objection” as both 
“leading” and calling for a “conclusion.”)® 

(2) Q. “What did you observe at that time, 
if anything?” (Proper.) 

A. “I saw the accused trying to steal my 
watch.” (Subject to a “motion to strike.”)*” 


A rule of law is normally not worth a dime, at 
least to a lawyer, unless it has some exceptions. 
The law has been very generous in not requiring 
the opinion rule to remain on full-time duty.” 

One situation where the opinion rule has been 
relaxed, almost to the point of complete enjoyment 
for the opinionated witness, is that involving so- 
called “instantaneous conclusions within common 
experience or knowledge.” This exception to the 
rule covers a sizable range of everyday, or fre- 
quent, determinations of such matters as identity 
and appearance or demeanor, including opinion as 
to sanity, sobriety, and common manifestations of 
temperamental or emotional condition such as 
nervousness, excitement, anger, fright, surprise, 
etc.” 

Another exception permits the expression of 
opinion by a witness who, while not necessarily 
qualified in the technical sense of the expert, is 
shown, nevertheless, to possess special qualifica- 
tions or knowledge over and above that possessed 
by the average person. A further distinction be- 
tween this and the expert witness situation is, that 
normally the expert possesses no personal knowl- 
edge of the facts in the particular case; whereas 
in the instant situation, the conclusion of the wit- 
ness is usually given in combination with his per- 
sonal knowledge of the facts. Tllustrations of this 
type of exception include opinion as to: speed of 
various objects such as automobiles, planes, trains, 
ships; value of property, as in a theft case; iden- 
tification of a voice, and of handwriting.” It 
should be noted, however, that the court may not 
assume that a witness has personal experience in 
estimating speed, appraising values, etc. On the 
contrary, a foundation for this type of testimony 
must first be laid, showing that the witness pos- 
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sesses experience or knowledge on which to base 
his opinion. 

A great deal of testimony involves a combina- 
tion of fact and opinion which, as a practical 
matter, is very difficult, if not impossible, to sepa- 
rate; so that the court must oftentimes admit it all 
or exclude it all. In this field, the court has a 
wide discretion; and its decision should normally 
depend upon whether the court is persuaded that 
the witness possesses sufficient factual knowledge 
to justify the admission of his testimony. 

The exception which makes admissible the opin- 
ion of an expert witness is, of course, an extensive 
topic by itself. It must suffice for current pur- 
poses merely to mention it and to indicate that 
this topic includes: (1) the requirement that the 
need for expert testimony be apparent, or other- 
wise established to the satisfaction of the court; 
(2) the requirement that the witness be shown to 
be qualified as an expert; and (3) the device of 
the hypothetical question in eliciting the opinion 
of the expert when the facts on which he bases 
his opinion are not within his own personal knowl- 
edge. It should be noted particularly that the 
hypothetical question is limited normally to use 


WHERE DO YOU LIVE? 


By CDR John Owen, USN 


UESTIONS often posed to Legal Assistance 

Officers in the field by military personnel are: 
“Where doI live? Where is my legal residence” ? 
These questions have also confused laymen, as 
witnessed by the number of Federal and State court 
cases on the subject. Some of the clouds may be 
removed if we consider at the outset just what the 
terms residence and domicile mean. While these 
terms are frequently used synonymously, or are 
said to be synonymous, they are not, when accu- 
rately and precisely used, convertible terms. 

The naval officer may well ask what difference 
it makes where he establishes his home, or whether 
he has multiple homes or not. Taxation is one im- 
portant aspect, testamentary disposition, and 
status are others. Jn almost every State annual 
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in connection with expert witnesses only ; and may 
not ordinarily be employed in connection with a 
lay (nonexpert) witness, because his opinion is 
based upon personal experience or knowledge. 

To sum up briefly, it is apparent that a court 
is oftentimes, particularly in a complicated case, 
faced with a great deal of difficulty in attempting 
to distinguish between fact and opinion. Much 
testimony is a combination of both, in varying 
proportions of one to the other; and a great deal 
of judgment, discretion and experience enter 
proper court rulings. 


1NC&B Sections 224 and 225; CMO 3, 1943, 46; CMO 9, 1929, 
3; CMO 17, 1916, 9. 

2 NC&B Section 225 ; CMO 5, 1927, 7. 

3CMO 78, 1917, 2. 

4 NC&B Section 168 ; CMO 4, 1945, 157. 

5 NC&B Section 170 ; CMO 38, 1929, 7 at p. 15. 

® NC&B Section 225. 

7™CMO 1, 1942, 102; CMO 10, 1936, 12; CMO 12, 1931, 14; 
CMO 38, 1929, 23 ; CMO 1, 1929, 30. 

8 NC&B Section 230 ; CMO 3, 1943, 46; CMO 1, 1942, 102; CMO 
2, 1940, 215 ; CMO 2, 1939, 207 ; CMO 8, 1936, 9. 

® NC&B Section 275 ; CMO 2, 1940, 215. 

10 NC&B Section 587. 

11 NC&B Sections 226-230. 

2 NC&B Section 227; CMO 6, 1931, 7; CMO 4, 1929, 15; CMO 
5, 1928, 8. 

18 NC&B Section 228 ; CMO 11, 1935, 8; CMO 74, 1920, 13. 

14 NC&B Sections 229 and 230. 





taxes of one sort or another are imposed upon 
persons domiciled there. At any time during a 
man’s lifetime a claim, not only for current taxes 
but also for back taxes, may be asserted by a State 
in which he lives and may fairly be claimed 
to be his domicile. The Statute of Limitations 
may be no protection. New York State, for exam- 
ple, has no limitation on the right to collect back 
taxes and, in one case, claimed unpaid income taxes 
for the years 1919 to 1936, inclusive. 

It is not to any man’s interest to go through life 
paying taxes in one State (or in the case of many 
naval officers in no State at all) ignoring the fact 
that at any time the claim may be made by another 
State that he is domiciled and taxable there and 


that at his death a death tax on his intangibles may 
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be claimed and collected by one or both States. 
A naval officer whose life is so lived that he is 
subject to these risks should face the issue rather 
than evade or, ostrich fashion, put his head in the 
sand and ignore it. Ifthe question of his domicile 
is doubtful he should seek through legal advice 
and assistance from the State or States involved, a 
prompt and fair determination that so far as pos- 
sible, will be conclusive for the future. 

Domicile is a larger term than residence, and is 
derived from the Latin domus, meaning a home or 
dwelling house. Domicile has been defined, in 
terms of its elements, as residence at a particular 
place, accompanied by an intention, either positive 
or presumptive, to remain there permanently or 
for an jndefinite or unlimited length of time. 
(Minick v. Minick, 11 Fla. 469.) Residence has 
been defined as the personal presence of one in a 
fixed and permanent abode—the abode where one 
actually Zives, not the legal domicile. 

The essential distinction between residence and 
domicile is that the first involves the intention to 
leave when the purpose for which one has taken 
up his abode ceases. Domicile has no such intent. 
One may seek a place for the purpose of health, 
pleasure, business, or to escape taxation. If his 
intent be to leave when his purpose is accom- 
plished, it is his residence. If his intent be to 
stay, it becomes his domicile. (53 Fed. Rep. 311; 
5 Me. 143; 50 Hum. 454.) A person can not be 
without a legal domicile somewhere. This fact 
should be clearly understood by military person- 
nel, as this writer has come in contact with numer- 
ous persons in the military service who either 
believe that they have no legal residence, or are 
confused as to where it is. A soldier or sailor 
does not acquire a new domicile merely by being 
stationed at a particular place in line of duty. 
His domicile remains the same one he had when 
he entered the service, unless he changes it by 
provable, clear and unequivocal intention to do so. 

The rule is well settled that a domicile once 
established continues until it is superseded by a 
new domicile, and that the old domicile is not lost 
until a new one is acquired. It was declared in 
Ex Parte White (1915), D. C., 228 Fed. 88, that, 
assuming the proposition that a member of the 
military might change his domicile, if not incon- 
sistent with the military situation, it still remained 
requisite that his intention to change must be clear, 
and must be associated with something fixed and 
established as indicating such a purpose. ‘Thus 


an officer with original domicile in the State of 
Connecticut, who learns that it has passed a law 
taxing income of all residents, can not acquire a 
domicile in another State free of such taxing pro- 
visions, by merely stating “from now on I regard 
X State as my State of domicile and I will not 
pay to the State of Connecticut a tax on my 
income.” 

While a man remains in a State, though avowing 
an intention to withdraw from it, he must be con- 
sidered an inhabitant. (Lyle v. Forman, 1 Dall. 
(U. 8.) 480.) The old domicile is not lost until 
the new one is acquired, and to effect the change 
from old to new, there must be an actual aban- 
donment of the first domicile coupled with an 
intention not to return to it; and there must be a 
new domicile acquired by actual residence in an- 
other place or within another jurisdiction, coupled 
with the intention of making the last acquired 
residence a permanent home. (Jn re Martin 
(1923) 185 N. C. 472; Petition of Knauer (1926) 
287 Pa. 115.) 

In an Illiois case (Johnson v. Johnson (1942) 
313 Ill. App. 193) it was held that one continu- 
ously in the naval service from the date of his 
graduation from the Naval Academy was a resi- 
dent of the county of his birth so as to give the 
circuit court of such county jurisdiction of an ac- 
tion brought by him for divorce. It appeared that 
the only times he and his wife had kept house 
outside the State were for short periods in small 
apartments, and that all other times he was on 
shipboard or living alone. That he had no bank 
account at the place of his birth, that he did not 
vote there, and had never asked his wife to reside 
there with him, were held insufficient to overcome 
the fact that he claimed the place of his birth as 
his legal residence. 

In Sealey v. United States (1934), D. C.,7 Fed. 
Supp. 434, it was held that the residence of a dece- 
dent was in the State where he lived when he 
enlisted in the United States Navy and where he 
lived with his wife for some time following such 
enlistment, although it appeared that at a later 
date he was transferred out of the State and re- 
mained out of the State until his death 4 years 
thereafter. 

It was also held in a Pennsylvania case that the 
fact that an Army officer spent much of his time 
in line of duty outside that State, which was his 
domicile of origin, did not preclude a finding that 
he retained his domicile there for the purpose of 
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bringing a divorce action. This holding was made 
despite proof that he had purchased a home in 
Washington, D. C., had given such place as his 
residence for the purpose of obtaining an automo- 
bile license, and had paid a tax levied on persons 
“maintaining a place of abode” there, the taxing 
statute expressly recognizing that such persons 
might have a “legal residence” elsewhere. 

On the other hand, where a bona fide intent to 
change his residence or domicile has been mani- 
fested by a soldier or sailor, it will be held that 
the original domicile has been abandoned and a 
new one acquired, provided the bona fide intent 
is manifested by affirmative acts on the part of 
the person concerned. The purchase of property, 
voting, payment of taxes in the new domicile, dec- 
laration of an intention to remain, are among some 
of the more important affirmative acts. The ques- 
tion of a person’s intent to change his domicile, 
where his own testimony is contradicted by other 
evidence, is one of fact for the jury. (JJooar v. 
Harvey (1880) 128 Mass. 219.) The existence or 
nonexistence of a domicile in a given locality is a 
mixed question of law and fact when the facts are 
conflicting; when the facts are settled, the question 
becomes one of law. (Sweeney v. District of 
Columbia, 113 Fed. 2d 25.) 

To summarize in the case of military personnel, 
the domicile of a soldier or sailor in the service 
generally remains unchanged, domicile being nei- 
ther gained nor lost by his being temporarily 
stationed in line of duty at a particular place; 
but a new domicile may be acquired if fact and 
intention concur. 

Justice Holmes expressed the fundamental phi- 
losophy and practical purpose of the legal concep- 
tion of domicile in Williamson v. Osentin, 232 
U.S. 619, 625 (1914), when he said: “The very 
meaning of domicile is the technically preeminent 
headquarters that every person is compelled to 
have in order that certain rights and duties that 
have been attached to it by law may be deter- 
mined.” 

There are several kinds of domicile, namely, 
that of origin which is assigned to every child at 
birth; by operation of law, in the case of those 
mentally and physically incapable of acquiring a 
domicile of choice; and, thirdly, that of choice, 
with which we are concerned here. In reality we 
do not choose our domicile but we do choose how 
and where we will live. And on the basis of how 
and where we have lived our life the law fixes our 
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domicile. (Restatement, Conflict of Laws (1934), 
Sec. 9.) 

To acquire a domicile of choice two things are 
necessary—physical presence and intention to 
remain. The physical presence need not be con- 
tinuous, but is sufficient if it existed for an instant 
of time. But without that instant of actual pres- 
ence there can be no domicile. It is equally essen- 
tial that there be an intention to remain. Mere 
presence alone can not be the basis for domicile. 

A man may live and make his home wherever 
he wants to, but when he has done so and it becomes 
necessary for the law to fix his domicile it does 
so on the basis of “the man’s general habit of life” 
and on the facts as he patterned them, not on the 
basis of where -he wanted to be domiciled, or 
thought he was domiciled or said that he was 
domiciled. A man’s desire or understanding as to 
where his domicile or legal residence is, has no 
materiality. A man’s home is where he makes it, 
not where he would like to have it. (Kirby v. 
Charlestown, 78 N. H. 301, 307.) 

The motive which prompts a man to make his 
home in a particular place is immaterial, and so 
if the taxes in one place are lower than another 
this has no legal bearing on which is his domicile. 
The elements which are to be considered in deter- 
mining whether a place is home or not may be 
summarized as follows: A physically appropriate 
dwelling place; a reasonable amount of time spent 
there; the things which constitute the man’s prin- 
cipal activities done there; the persons and things 
intimate to him customarily present there and an 
intent when absent to return there. (Restatement 
Conflict of Laws (1934) Sec. 13.) 

The Supreme Court in the Murphy case (314 
U.S. 441, 454) \aid down two broad rules: “We 
hold that a man does not acquire a domicile of 
choice in the District of Columbia simply by com- 
ing there to live for an indefinite period of time 
while in government service ... on the other 
hand we hold that persons are domiciled here who 
live here and have no fixed and definite intent to 
return and make their homes where they were 
formerly domiciled.” 

Let us consider the effect of military compulsion 
upon the acquisition of a domicile. Although the 
civilian rules may not apply in toto, in the absence 
of additional factors it is well settled that one in 
the military does not lose his domicile while in the 
service. (Johnson v. Benton (1925) 239 Pac. 60.) 
This is not to say that a soldier or sailor may not 
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change his domicile during service. A change of 
domicile may be made for any reason whatever, 
provided there is an absolute and fixed intention 
to abandon one and acquire another, and the acts 
of the person affected confirm the intention. 

Of the many factors considered by the courts 
relative to the acquisition of a new domicile by 
one in the military, the most significant are, the 
military situation (4x Parte White, 228 Fed. 88) ; 
property holdings (Gallagher v. Gallagher, 214 
S. W. 516, 518) ; registration (Gallagher v. Gal- 
lagher, supra) ; and voting (Mooar v. Harvey, 128 
Mass. 219). Once a person obtains a new domicile 
during military service it is not lost by temporary 
absences in the line of duty. 

One of the leading cases on the question of 
domicile is 7'ewas v. Florida, 306 U. S. 398. The 
original suit was brought by the State of Texas 
against the States of Florida, New York, and 
Massachusetts, to determine the domicile, at death, 
of Edward H. R. Green, as a basis for the right 
to levy a death tax in respect of the succession to 
his intangible property. Green was the son of the 
famous Hetty Green who, during her lifetime, was 
known as “the world’s richest woman.” He left 
an estimated estate, after payment of debts and 
administration expenses other than death taxes, 
amounting to about $36,000,000. It is interesting 
to note that the death taxes due the United States, 
and due to the States involved, if the contentions 
of all were sustained, amounted to over $37,000,000, 
or more than the total estate. The wife of Green 
contended that he was domiciled in the State of 
Texas at the time of his death. Decedent’s sister 
denied that he was domiciled in Texas and asked 
the court to determine in which of the defendant 
States he was domiciled for purposes of taxation. 

Since Green in the earlier years of his life lived 
for a large part of his time in Texas and fre- 
quently proclaimed it to be his legal residence, 
that State placed great emphasis on the common- 
law rule that when one has once acquired a domi- 
cile in one place he does not lose it by mere resi- 
dence elsewhere without the intention to make 
the new place of residence a domicile in the sense 
of a permanent home. The defendant States, in 
all of which Green had lived for considerable pe- 
riods of time during the later part of his life, and 

all places intimately associated with decedent, 
placed greater emphasis on “home” as defined in 
Restatement of Conflict of Laws, 13, where it is 
said: “A home is a dwelling place of a person, 






distinguished from other dwelling places of that 
person by the intimacy of the relation between the 
person and the place. Consideration on the ques- 
tion of whether a dwelling place is a home, should 
be given to: 

“1. Its physical characteristics. 

“2. The time he spends there. 

“3. The things he does therein. 

“4. The persons and things therein. 

“5. His mental attitude towards the place. 

“6, His intention when absent to return. 

“7, Elements of other dwelling places of the 
person concerned.” 

If intention alone governed the question of dom- 
icile there is no doubt that the State of Texas 
would have been successful in the instant case. The 
court found that Green, with few exceptions, de- 
scribed himself as of Terrell, Tex., in all deeds, 
legal documents, and papers; that he instructed 


- his secretary and his attorneys in New York, Mass- 


achusetts, and Florida to note that his legal resi- 
dence was Texas; in his will and application for 
marriage license, and the probate proceeding in 
connection with his mother’s death he described 
himself as of Terrell, Tex.; in 1922 he declined to 
run for Congress from Massachusetts stating that 
his legal residence was in Texas; and in 1935 he 
testified under oath in Florida that Texas was his 
legal domicile. 

It is interesting to note that Green never voted 
in the State of Massachusetts which the court held 
was his domicile, nor did he ever pay income or 
personal property tax there. In fact, on many an 
occasion he stated that Massachusetts was not his 
legal residence. 

The court, in deciding that Massachusetts was 
the State of domicile, stated: “It was the place 
most associated with his family history, by the 
scale on which it was built, by his assembling there 
the furnishings and objects closely associated with 
his earlier homes and with his family life, and by 
centering there all the activities related to his chief 
interests—his mechanical and scientific experi- 
ments, his development of radio and aviation, and 
his efforts to preserve records and mementos of the 
whaling industry with which his mother’s family 
had been associated. He spent more time there 
than any other place, evidently curtailing his 
stays only to avoid the possible danger of being 
subjected to a Massachusetts income tax. His con- 
ception of legal residence or domicile as a mental 
state whereby he could obtain certain political 
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advantages and freedom from taxation does not 
weigh against these conclusions. He could not 
elect to make his home in one place in point of 
interest and attachment and for the general pur- 
pose of life, and in another, where he in fact had no 
residence, for the purpose of taxation.” 

Domicile is so essentially a question of intent, 
depending on the facts and circumstances of each 
particular case, that precedents, with necessarily 
varying facts, are of slight assistance in arriving 
at a determination. A fact controlling in one case 
may have but slight significance in relation to all 
the facts in another. It becomes incumbent upon 
all military personnel to whom the question of 
domicile or residence may be important, to scru- 
tinize with care all the facts and circumstances 
personal to them, so that taken all together proof 
of domicile will be spelled out clearly and unequiv- 
ocally. Thus, they and their families may be 
protected against a judicial interpretation of their 
domicile contrary to that which they thought and 
intended. 


MECHANICAL 
RECORDING 


By CDR John Cye Cheasty, USN 


F CONSIDERABLE current interest is the 
use of mechanical systems to record the pro- 
ceedings of naval courts and boards, and of other 
meetings where it is either necessary or useful to 
keep a true record of what people say. At the 
present time we employ stenographers or court 
reporters to do this work. The writer looked into 
our stenographic system of reporting and com- 
pared it with recently developed mechanical 
methods of recording sound, on wax, wire, tape, 
or plastic. The purpose was to determine whether 
the present methods of operation accomplish our 
assigned work in timely and accurate fashion, or 
whether there are other methods that are better 
and cheaper. The study shows that our present 
clerical methods leave much to be desired, but does 
not point to present-day mechanical recorders as 
being the complete solution to all our problems. 
Although some form of shorthand has been in 
use for fast writing since the days of early Greece, 
if not prior to that era, there has been little sig- 
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nificant change in the principles of stenography. 
Fundamentally, it is a system of artificial symbols, 
small and easily made, used to record the sounds 
made by a speaker simultaneously with the 
talking. 

Any shorthand system depends on the ability 
of the stenographer to record the sounds accu- 
rately and rapidly and, when all the talking is 
done, to transcribe his notes into a readable script. 
No matter what particular system of symbols is 
used, stenography is not an easily acquired skill. 
It takes about 6 months of training to copy at the 
rate of 60 words per minute, which is not suffi- 
ciently fast to record even ordinary conversation. 
To attain higher speeds requires further training 
and application on the part of the individual, so 
that there are not too many who can take 120 
words per minute. Their ability to take speech 
accurately and to transcribe it quickly and neatly 
is another matter. 

A court reporter is required to have a minimum 
speed of 150 words per minute. He must have an 
extensive vocabulary and must know legal forms 
and terms. He must be able to record the gushing 
speech of excited witnesses, the oratory of the 
advocate, the hasty objection of counsel, and the 
rapid ping-pong of court talk. He must be able 
to identify the varied voices in the courtroom and 
insert each speaker’s identifying symbol in the 
text of his notes. Because it takes years to train a 
good court reporter there are not many of them 
available, and their pay is high. 

We need reporters because we must keep records. 
Without attempting to enumerate all the instances 
where the law requires the Navy to record its pro- 
ceedings, we are under necessity to keep a verbatim 
record in general and summary courts martial, in 
courts of inquiry and in boards of investigation. 
As directed by their precepts, certain other boards, 
such as examining boards, retiring boards and 
medical survey boards, must also record testimony. 

Even though the jaw does not require it, common 
sense indicates the usefulness of a good reporter or 
recording device in such instances as office interro- 
gation of witnesses and suspects by investigators 
and intelligence agents. In the pre-trial prepara- 
tion of cases it would be of great assistance. How 
much more credible is a confession if the interro- 
gator produces an audible record of the question- 
ing? Then if the confession be denied, the court 
can listen to all that happened and judge for itself 
whether promises, threats or duress were present 
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to affect the voluntariness of the confession. In 
the questioning of a witness or suspect an unobtru- 
sive microphone will pick up all that a stenog- 
rapher will, but when the witness is talking freely 
he will not be brought to a halt and lose his trend 
of thought by someone saying “You'll have to go 
slower, I can’t get what you’re saying”! 

I have witnessed captain’s mast at a busy receiv- 
ing station, and I was convinced that a mechanical 
record of what transpired would be very useful 
for the personnel yeoman and the discipline officer. 
Although all records of the “desk” in each shore 
patrol headquarters are now kept either in long- 
hand or by filling out forms, a mechanical record 
of examinations would protect SP personnel 
against charges of maltreatment. Further, they 
would be evidence of what the offender and the 
witnesses said at the time when the details of the 
offense were fresh in the minds of all. 

It is a noteworthy point that in many cases these 
records could be stored for a period before being 
cleaned for re-use. There is no need to transcribe 
records to typewritten form when they will, for 
most purposes have the same practical value if 
listened to. Typewritten transcripts are necessary 
only as to that part of the material which must 
be sent to someone else. 

As a result of the above, and to examine further 
into the subject, I gathered together some infor- 
mation on the various kinds of recorders, and made 
some experiments with a few of them to see how 
they worked out in actual practice. But first, for 
the information of those not familiar with general 
court martial procedure, let me explain the usual 
system of reporting these courts as it is now prac- 
ticed. The reporter sits in the courtroom and 
makes notes in shorthand ‘of all the evidence and 
procedural steps, but what he does with them after 
the session is not so well known. The reporter 
reads his notes, and from them dictates all that 
has happened in court. This dictation is done 
into a cylindrical recorder. The records of this 
machine are then transcribed by clerks, sometimes 
toa rough, but usually to the smooth, finished copy. 
The reporter then compares this copy with his 
notes and, if satisfactory, he turns it over to the 
judge advocate as the record of proceedings. Un- 
der this system, a court reporter can use his high- 
est skill, i. e., speed in shorthand, only about 15 

hours in a 40-hour week. The rest of his time 
must be spent in dictation and editing. 

The first mechanical system considered, which 


we will call system “A,” eliminates two steps in 
the customary procedure described above. The 
reporter takes no shorthand notes in a book, but 
instead he repeats or dictates into a speaking mask 
covering the lower part of his face whatever is said 
by the parties to the trial. The mask makes his 
voice inaudible in the courtroom, but he tells his 
machine the words spoken by the court, the wit- 
nesses and the judge advocate, adding identifying 
matter, descriptions of exhibits and gestures if 
used by witnesses as part of their testimony. The 
reporter’s voice is recorded on a disk mounted 
on a turntable which will record sound for about 
30 minutes on each side. 

I did not experiment with this system so I can- 
not say whether there are technical faults in the 
equipment or machinery used. From a clerical 
viewpoint, the reporter is dictating directly from 
the scene into the record so that he eliminates his 
shorthand notes with all their imperfections and 
limitations. When the records are transcribed 
by the typists, the records are the actual impression 
of what the reporter heard and saw in the court- 
room, not the record of what he read from his 
notes a few hours or days later. The system has 
the advantage of saving the reporter for work in 
the courtroom by not using his time in reading 
over his notes and dictating them into cylinders. 
Then too, as each hour’s work is done, the disk 
record can be removed from the turntable and 
can be sent to the transcribing room, so that the 
record is made up as the trial continues. 

In considering this system, I felt that it would 
be difficult to train a person to sit in court, to listen 
to a conversation and instantly to repeat it into 
a machine. The sense of hearing requires time to 
hear the speaker and understand what he is saying. 
After that it is necessary to impel a motor reaction 
so that one’s vocal mechanism will repeat what is 
being heard. I had one man read aloud from a 
book while I tried to repeat what I heard into my 


cupped hands. The result was confusing, as I: 


found I had to stop talking to listen, and to close 
my ears while I talked. However, as the reporter 
pointed out, it should make little difference to a 
trained man what his motor reaction is. If he is 
trained to hear speech and to have conditioned 
reflex actions in the form of handwritten steno- 
graphic forms, his reflexes could be just as easily 
conditioned to react to conversation by repeating 
it. 


This “A” system has been tried in a busy naval 
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district, with complete success. It took only 2 
weeks of training before the reporter felt confident 
and competent to use it, and the results were sat- 
isfactory both from the viewpoint of the judge 
advocate and from the aspect of costs. It resulted 
in a marked reduction in the time lag between the 
trial and the submission of the completed record 
of proceedings. This system is also used with 
success by many contract reporters for general 
speed reporting of hearings and Government 
agency matters. 

I tried extensive experiments with a wire re- 
corder but they ended in failure. A recorder was 
used that cost the Government over $600. This 
device used a microphone that picked up the sound 
and carried it to an audio amplifier, which in turn 
sarried it to a magnetic recording head. Through 
this head a thin, fine wire passed from one spool 
to another and, as it passed through, the sound 
was recorded on the wire. I gave this machine a 
thorough work-out over a period of 2 months and 
then returned it. 

This machine was installed in the courtroom to 
take the record concurrently with the reporter. 
As the machine was portable, though very heavy, 
the temporary installation was inexpensive, and 
it had numerous other assets. When the wire 
record was rewound and played back, all sound 
in the room was recorded and voices were faith- 
fully reproduced and easily identifiable. If a 
person could be understood in ordinary conversa- 
tion, he could be understood on a play-back of the 
wire. By putting the microphone unobtrusively 
in position and by not referring to it, and by 
placing the recorder and its operator behind the 
witness and out of his sight, there were no cases 
of “mike-fright.”. The courtroom was aircondi- 
tioned and had sound-absorbent covering on the 
ceiling, so that there was practically no interfer- 
ence with the recording of voices. In other rooms 
where there was no sound-damper, some foreign 
noises crept into the record, but not enough to 
cloud the voices. 

However, so many faults developed in wire- 
recording that it is clear that considerable im- 
provements must be made in the machines before 
we can rely on them for a sure record of proceed- 
ings. The machine itself, although expensive, 
was mechanically very faulty. The motor had a 
dry clutch which could be switched either to pick 
up the sound or to rewind the wire. The motor 
required oil, and a drop of oil got on the clutch 
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and destroyed its friction, causing the spools to 
wind at an irregular speed. The machine had 
several wheels revolving on shafts, the bushings 
of which required oil. When so oiled, the revolv- 
ing motion threw off the spare oil so that the belts 
operating the wheels became slippery and func- 
tioned irregularly. Where the shafts had no oil, 
or very little, they soon became heated and bound 
at the bushings so that they had to be dismantled 
and polished before they fitted again. Then too, 
if the electric current were irregular or low in 
voltage, the speed of the machine dragged. All 
these faults garbled the record beyond recognition. 
Frequently the record was garbled before the op- 
erator knew it, so that much of the testimony was 
improperly recorded or not recorded at all and, 
had not a regular reporter been taking the pro- 
ceedings, the court would have been without a true 
record—a position hard to explain. 

The above difficulties were encountered in ex- 
periments with only one machine of its type. The 
design of any machine must be such that a positive, 
geared drive is provided, to revolve the spools at 
constant speed. Any difficulties of lubrication, 
binding shafts, slipping clutches and belts should 
be engineered out of the machine before it is built, 
if it is to be reliable and valuable in Navy legal 
proceedings. The machine should provide a more 
‘apid rewind and play-back of the record. At 
present, with the recorder tested, if a proceeding 
has been under way for 35 minutes and you want 
to repeat something that happened at the fifteenth 
minute, you must reverse the machine and rewind 
for 20 minutes. Then you can hear what was said, 
but you must again advance the wire for 20 min- 
utes, until you come once more to the thirty-fifth 
minute and take up the trial where you left off. 
Our play-back at this point has cost us 40 minutes. 
This undesirable feature does not exist in disk 
recording where all that need be done is to move 
the arm back across the disk to the point under 
inquiry and turn the switch to play-back. ‘The 
highly desirable feature of rapid play-back should 
be insisted upon in any machine adopted for gen- 
eral use. 

Other wire recorders were examined. The less 
expensive and less elaborate they were, the more 
sturdy and trouble-free they seemed to be. All, 
however, appeared to have the same inherent de- 
fect of snarling the spools of wire, and I saw none 
which had any device to insure against snarling 
and breaking. The wire is so thin and fine that 
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when it breaks jeweler’s tweezers must be used to 
hold the ends while joining them. The wire is 
wound on the spools very carefully, to avoid tan- 
gling, but, when tension is lost on the wire, the 
wire loosens. Then all the various coils intertwine 
and mix up in different planes, so that all the top 
coils of the spool become a snarled mass of knotted 
and tangled steel wire. Because untangling this is 
impossible, it must be cut out and the remainder 
spliced. Should a snarl or kink remain undiscov- 
ered in the lower coils on the spool, it will cause 
trouble, perhaps even breaking again and causing 
a new snarled mass to form. Such a spool is soon 
not usable. If you have a recording on it, that part 
which is cut out is lost to you—a loss which could 
be very serious if it were the only record of an 
hour’s testimony before a general court martial. 

I have heard good reports about tape recorders, 
but was unable to get one for experimental pur- 
poses. These are similar to wire recorders, except 
that they use a paper tape instead of a wire. In 
the tape is imbedded iron or steel dust which has 
the same recording capacity as the wire and about 
the same, or higher, fidelity. Paper tape has had 
wide commercial use over a long period, as in stock 
tickers and telegraph instruments. Its use as a 
voice recorder is new but it offers good possibilities. 
It is cheap, and if it breaks it is easily mended 
with cellulose tape, and because it will not snarl 
there is no loss of the record. There are quanti- 
ties of literature on the advantages of tape re- 
corders, which make great claims for them. They 
are instruments with great potentialities and merit 
considerable further study. 

Others in the Navy have conducted similar ex- 
periments during the pest several years. Inquiry 
brought to light the successful use of devices that 
record sound on film which, as we all know, gives 
high fidelity sound reproduction. Also in use, 
successfully, are disk recorders of the type used 
in broadcasting studios. In general these two 
types of recorder seem to be too expensive, too 
technical, and too complex for operation by 
personnel who have limited training. 

I know that we tend to resist mechanization. 
We want to adhere to the familiar, the old way of 
doing things. The cowboy has not given up his 
horse, the yachtsman allows no substitute for the 
thrill of sailing and antique shops do a thriving 
business. But we have added central heating to 
our colonial homes, the oil lamp is out and the 
automobile is here to stay. The illustrations of 


improvements are endless, as more economical 
ways of doing things appeal to our good business 
sense. Slowly, even the most reactionary ceases 
his resistance and permits the change. 

The Navy needs good mechanical recorders. A 
workable instrument should be developed for use 
in the general service. To operate these, personnel 
should be trained, not only in the mechanical 
features, but also in the forms and procedures of 
our courts and boards. When this is done we will 


have better and less costly recording. 
From my observations and inquiries I came to 


several conclusions. It takes less time to train men 
to operate mechanical recorders than to learn 
stenography, so that we save from that aspect. 
Mechanical recording is faster than stenography, 
and as there are fewer steps and no dependence on 
memory, there is less margin for error. It is more 
economical than stenography and should produce 
highly efficient results with less cost for clerical 
salaries or other overhead. It has great mobility 
and can be used afloat or ashore. It need not be 
fed or berthed, will never go over the hill, and is 
guaranteed not to ask for a chit to the chaplain. 


ADMIRALTY 


f gow COST of the operation of naval vessels 

lies not alone in fuel oil, supplies, wages, and 
subsistence of naval personnel, etc., but also in 
the inevitable aftermath of the claims for damage 
which grow out of their operation. 

Prior to 1944 the Navy Department could effect 
settlement of vessel damage claims only through 
recommendations to the Congress where the 
amount involved was not in excess of $3,000. After 
the Secretary’s aproval of this limited settlement 
authorization and Congressional appropriation, 
final payment was made through the General Ac- 
counting Office. The limitations on the authoriza- 
tion and the time element rendered litigation 
inevitable, in most instances. This procedure was 
obviously inadequate to deal with the tremendous 
mass of claims arising out of the Navy’s greatly 
expanded fleet and its wartime operations. 

Accordingly, legislation was obtained which, in 
addition to conferring on the Navy Department 
security control over admiralty litigation involv- 
ing naval vessels during war, afforded the Navy 
Department authorization to effect settlement 
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where payment did not exceed $1,000,000. The 
act became effective on 3 July 1944 (46 U. S. C. 
797). The Navy Department is required by the 
act to report annually the payments to the Con- 
gress. The statistics, as reflected in these reports, 
show that this phase of vessel operation in the 
past 5 years has involved an expenditure close 
to 2 million dollars. The statistics are: 


Fiscal year Number Amount 
ending of claims paid 
8 a 149 $581, 031. 73 
2 ae ar 201 399, 167. 26 
Se AEE ee 243 333, 987. 32 
_ 2 Ree ee 170 190, 000. 14 
sf ee eee ee 106 175, 368. 29 

I oe om, 869 1, 679, 554. 74 


Most major collisions that occurred prior to 
July 1944 had found their way into litigation be- 
fore the act was passed, and could not be dealt 
with under this settlement authorization. These 
statistics do not include settlements or payments 
of judgments in litigated matters since such pay- 
ments are made by Congressional appropriation 
after the entry of final decree. 

Due to the admiralty practice of mutual fault 
liability, the over-all statistics do not represent the 
total extent of damage inflicted and recoverable by 
opposing interests. The amount paid is reduced 
by the recoverable damage of the naval vessel 
involved in the collision. 

After enactment of the admiralty vessel damage 
claims act, an issue arose as to the extent of legal 
authorization to settle affirmative claims which 
were the counterpart of the 1944 act, that is, claims 
where the Navy Department was on the collecting 
end. This issue was put at rest by legislation ob- 
tained in December 1945 (34 U.S.C. 600a). Since 
that time $702,288.38 has been collected. The 
experience over the several years is: 


Fiscal year Number Amount 
ending of claims collected 
30 June 1946____ i 70 $223, 828. 33 
30 June 1947 sahaseiw abate 72 136, 667. 69 
30 June 1948 ae 50 142, 074. 74 
30 June 1949____ rg ee 46 199, 717. 62 
Ss oat ciceanates totes te nice cl acim 238 702, 288. 38 


These statistics, as to the end results of ad- 
miralty claims, which are determined by negotia- 
tion and settlement, indicate an activity in the 
J AG’s office which has many ramifications. 





EGAL OFFICERS, who have to deal with set- 

tlement of personal injury and death matters, 
will be interested to know of the appearance of 
the NACCA Law Journal. This is the official pub- 
lication of the National Association of Claimants’ 
Compensation Attorneys. Each volume contains 
a discussion of personal injury cases in admiralty 
law, workmen’s compensation as well. as Tort 
Claims Act matters. The bound journals present 
the matter from the viewpoint of the claimants. 
Three volumes have been issued. The subscrip- 
tion, which covers the cost of two books annually, 
can be entered with the NACCA Law Journal, 6 
Beacon Street, Boston 8, Mass. 





Of greater interest to naval officers is the pro- 
posed revision of the Rules of the Road which 
received so much publicity through the activity 
of the committee of which Capt. R. F. Farwell, 
USNR, acted as chairman. The Convention’s ac- 
tion in this connection is Appendix 5 of the Con- 
vention, entitled “Regulations for Preventing Col- 
lisions at Sea” which appears at pages 173-187 
of the State Department’s publication. The regu- 
lations were not made a part of the Convention. 
While approved by the Convention, they will re- 
quire separate action by each adhering country. 
The U. S. Coast Guard has under consideration 
the manner in which the proposed new regulations 
will be presented for action by the Congress. 





ern of admiralty law have frequently 
commented on the lack of any detailed Ameri- 
can treatise on collision liabilities. This deficiency 
has been remedied by the appearance in 1948 of 
an exhaustive 946-page treatise “The American 
Law of Collisions.” This book was written by the 
late John Wheeler Griffin of Messrs. Haight, 
Griffin, Deming and Gardner, New York City. It 
represents Mr. Griffin’s lifelong een ay with 
collision Htigation, eee auc Fs research ot o¥er 
a very extended perjod 5 His volume can 
be obtained at a cost] of $20 rican Mati- 
time Cases, Inc., Baltimore.“ “The editing is 


Arnold W. Knauth, fn pn editor DE PROtFican Mari 


time Cases. 
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